
PLANNING COMMISSION 
April 9, 2022 

8:00 AM 
 

 Chairman Jim Masek opened the meeting at 8:00 a.m. in the meeting room of the City 
Office Building, 557 4th Street, David City, Nebraska, and notified the public of the "Open 
Meetings Act" posted on the east wall of the meeting room. Chairman Jim Masek also notified 
the public that if you wish to speak to the Commission to please state your name and address 
for the record.  
  
 Present: Planning Commission members Jim Vandenberg, Keith Marvin, Jim Masek, 
Pam Kabourek, and Alternate Brian Small. Also present were Deputy City Clerk Lori Matchett, 
Council Member Pat Meysenburg, Bryon Forney, Nick & Chelsea Sypal, Stacy Bykerk, Susan 
Znamenacek, and Janae McMahon representing Butler County Food Pantry. David Levy of 
BairdHolm and Building Inspector Gary Meister attended via Zoom. Planning Commission 
member Greg Aschoff was absent. 
 
 Planning Commission member Jim Vandenberg made a motion to accept the minutes of 
the March 12, 2022, meeting as presented. Keith Marvin seconded the motion. The motion 
carried. Greg Aschoff: Absent, Pam Kabourek: Yea, Keith Marvin: Yea, Jim Masek: Yea, Jim 
Vandenberg: Yea, Brian Small: Yea. Yea: 5, Nay: 0, Absent: 1. 
 

 Planning Commission member Keith Marvin made a motion to combine the public 
hearings for agenda items four and six together. Seconded by Jim Masek. The motion carried. 
Greg Aschoff: Absent, Pam Kabourek: Yea, Keith Marvin: Yea, Jim Masek: Yea, Jim 
Vandenberg: Yea, Brian Small: Yea. Yea: 5, Nay: 0, Absent: 1. 

 
 Chairman Jim Masek made a motion to open the public hearing at 8:02 a.m., to consider 

amending the Future Land Use Plan Map by changing the zoning classification from MDR – 
Medium Density Residential to C – Commercial and amending the Official Zoning Map by 
changing the zoning classification from R-2 – Two Family Residential to C-2 Downtown 
Commercial for the following real estate as requested by Bridging Our Community; Original 
Town, Block 12, Lots 2, 3, 6, 7, 10 and 11. Pam Kabourek seconded the motion. The motion 
carried. Greg Aschoff: Absent, Pam Kabourek: Yea, Keith Marvin: Yea, Jim Masek: Yea, Jim 
Vandenberg: Yea, Brian Small: Yea. Yea: 5, Nay: 0, Absent: 1. 

 
 Chairman Jim Masek said, “We discussed this last time as far as changing it. Is there 

anything else that you would like to add to it? Any of the members?” 
 
 Planning Commission member Jim Vandenberg said, “I think this is just basically 

changing the zoning where the church is…” 
 
 Planning Commission member Keith Marvin said, “I think it’s Scout Hall and anything 

that is connected to Sack Lumber.” 
 
 Chairman Jim Masek said, “So anything along 5th Street on the east side from the 

Railroad tracks to G Street.” 
 
 Planning Commission member Jim Vandenberg said, “I guess last time there was 

someone that was concerned about parking. There is off-street parking all along the north side 
of the church. That will stay off-street parking.”  
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 Planning Commission member Pam Kabourek said, “It was only one time of a month 
that there was going to be the delivery.” 

 
 Planning Commission member Jim Vandenberg said, “So, I don’t think that one question 

should be an issue.” 
 
 Susan Znamenacek introduced herself and asked, “My only question is if you zone this 

commercial now, does that mean in the future, when the building sells, does it lose its historic 
status and can get torn down and any business could build there?” 

 
 Planning Commission member Keith Marvin answered, “Technically, yeah.” 
 
 Susan Znamenacek said, “So, not that I ever want this, I think this a wonderful thing to 

do, but we all know that building does have a lot of issues and the owner is somewhat reluctant 
to sell outside of what he wants. So how do we, in the future, say, ‘No, we don’t want like a 
Casey’s going in there or a gas station’ if this is now just easily commercial?”  

 
 Planning Commission member Keith Marvin said, “Some of that stuff would be, like a 

Casey’s and that, would be a conditional use permit in the downtown anyway. This body would 
have a lot to say in how that worked.” 

 
 Susan Znamenacek asked, “So if another business were to move in and want to build 

there as a commercial business, would that involve another hearing?” 
 
 Planning Commission member Keith Marvin answered, “Potentially, yes. Depending on 

what the use is.” 
 
 Chairman Jim Masek added, “There are certain things that are allowed and certain 

things that are conditionally allowed. If they are conditionally allowed, they would have to come 
before us, and we have to vote to allow it.” 

 
 Susan Znamenacek said, “Okay, that was my only question if this was opening the door 

to a flood of other things in the neighborhood.” 
 
  Chairman Jim Masek made a motion to close the public hearing at 8:06 a.m. to consider 

amending the Future Land Use Plan Map by changing the zoning classification from MDR – 
Medium Density Residential to C – Commercial and amending the Official Zoning Map by 
changing the zoning classification from R-2 – Two Family Residential to C-2 Downtown 
Commercial for the following real estate as requested by Bridging Our Community; Original 
Town, Block 12, Lots 2, 3, 6, 7, 10 and 11. Jim Vandenberg seconded the motion. The motion 
carried. Greg Aschoff: Absent, Pam Kabourek: Yea, Keith Marvin: Yea, Jim Masek: Yea, Jim 
Vandenberg: Yea, Brian Small: Yea. Yea: 5, Nay: 0, Absent: 1. 
 

Planning Commission member Keith Marvin made a motion to recommend to the City 
Council the amendment to the Future Land Use Plan Map by changing the zoning classification 
from MDR - Medium Density Residential to C - Commercial for the following real estate as 
requested by Bridging Our Community; Original Town, Block 12, Lots 2, 3, 6, 7, 10, and 11. Jim 
Vandenberg seconded the motion. The motion carried. Greg Aschoff: Absent, Pam Kabourek: 
Yea, Keith Marvin: Yea, Jim Masek: Yea, Jim Vandenberg: Yea, Brian Small: Yea. Yea: 5, Nay: 
0, Absent: 1. 
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Planning Commission member Keith Marvin made a motion to recommend to the City 
Council to amend the Official Zoning Map by changing the zoning classification from R-2 - Two-
Family Residential to C-2 - Downtown Commercial for the following real estate as requested by 
Bridging Our Community; Original Town, Block 12, Lots 2, 3, 6, 7, 10, and 11. Jim Vandenberg 
seconded the motion. The motion carried. Greg Aschoff: Absent, Pam Kabourek: Yea, Keith 
Marvin: Yea, Jim Masek: Yea, Jim Vandenberg: Yea, Brian Small: Yea. Yea: 5, Nay: 0, Absent: 
1. 

 

 Planning Commission member Keith Marvin made a motion to combine the public 
hearings for agenda items eight and ten together. Jim Masek seconded the motion. The motion 
carried. Greg Aschoff: Absent, Pam Kabourek: Yea, Keith Marvin: Yea, Jim Masek: Yea, Jim 
Vandenberg: Yea, Brian Small: Yea. Yea: 5, Nay: 0, Absent: 1.  

Planning Commission member Jim Masek made a motion to open the public hearing at 
8:09 a.m. to consider amending the Zoning Ordinance No. 1060 by amending 2: Definitions to 
add the definition of a "food pantry" and "second hand/thrift store and amending Section 5.13 C-
2 Downtown Commercial 5.13.02 permitted uses by adding #6 ww. Food Pantry"; Pam 
Kabourek seconded the motion. The motion carried. Greg Aschoff: Absent, Pam Kabourek: 
Yea, Keith Marvin: Yea, Jim Masek: Yea, Jim Vandenberg: Yea, Brian Small: Yea. Yea: 5, Nay: 
0, Absent: 1. 

 
Planning Commission member Keith Marvin said, “Tami did share with me that these are 

definitions that she found, I believe, from the State. So, these would be in line with what the 
state would define both of these uses as.” 
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Planning Commission member Pam Kabourek said, “I see food pantry is non-profit, 

where thrift store could be profit or non-profit. So does that matter when it is in the same 
building?” 

 
Planning Commission member Keith Marvin answered, “Nope, I don’t think so.” 

 
Chairman Jim Masek said, “Well, because the thrift store does sell some items, while the 

food pantry just hands it out.” 
 

Planning Commission member Keith Marvin made a motion to close the public hearing 
at 8:11 a.m. to consider amending the Zoning Ordinance No. 1060 by amending 2: Definitions to 
add the definition of a "food pantry" and "second hand/thrift store" and amending Section 5.13 
C-2 Downtown Commercial 5.13.02 permitted uses by adding #6 ww. Food Pantry”; Jim 
Vandenberg seconded the motion. The motion carried. Greg Aschoff: Absent, Pam Kabourek: 
Yea, Keith Marvin: Yea, Jim Masek: Yea, Jim Vandenberg: Yea, Brian Small: Yea. Yea: 5, Nay: 
0, Absent: 1. 

 
Planning Commission member Keith Marvin made a motion to recommend to the City 

Council the amending of Zoning Ordinance No. 1060 by amending 2: Definitions to add the 
definition of a "food pantry" and "second hand/thrift store"; Jim Vandenberg seconded the 
motion. The motion carried. Greg Aschoff: Absent, Pam Kabourek: Yea, Keith Marvin: Yea, Jim 
Masek: Yea, Jim Vandenberg: Yea, Brian Small: Yea. Yea: 5, Nay: 0, Absent: 1. 

Planning Commission member Keith Marvin made a motion to recommend to the City 
Council the amending of the Zoning Ordinance No. 1060 by amending Section 5.13 C-2 
Downtown Commercial 5.13.02 Permitted Uses by adding #6 ww. Food Pantry: Jim 
Vandenberg seconded the motion. The motion carried. Greg Aschoff: Absent, Pam Kabourek: 
Yea, Keith Marvin: Yea, Jim Masek: Yea, Jim Vandenberg: Yea, Brian Small: Yea. Yea: 5, Nay: 
0, Absent: 1. 
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Nick Sypal introduced himself and said, “We got a print off of the potential street if it went 
through, just to give you a view. There is a top aerial, and the other ones are from different 
directions from C and A Street looking down if that street was there. I guess our biggest thing is, 
for future setbacks, the street itself was to continue through, I believe it is an eighty-foot-wide 
street. It would encroach into both of us and our neighbors’ next door. Honestly, on our side of 
it, the way that the land lays there is a creek that goes through there. I can’t see a potential 
street ever going through there. Up until the last few months, it was actually brought to light to 
us, that the street was not vacated over the years, and we’ve always thought it was. So, I guess, 
proceed if we can, to possibly get that street vacated just because of the area that it is in. 
Honestly, it is more of an acreage-type setting in David City. I guess for what it is we got two 
other neighbors, three including Polacek’s that have a shop next door to where we live and 
where our shop is at. We have Dan Kouba, which are all acreage-type settings. Bryon and Mary 
Forney, Joey Ossian lives next to us adjoining our property, and then like I said Polacek 
Brothers shop is right next to our shop. It is just one of those areas that with that easement 
being through there it encroaches in both directions and any future developments of our own 
and our neighbors. It is a pretty decent size encroachment coming into that property that we 
thought we had on our side, I guess without that street being there, with being under the 
impression. I guess that is where we are at.” 

Bryon Forney introduced himself and said, “I am just going to state where I am at with 
this here. The Forney’s have resided on this property for over seventy years. As we have called 
it over the seventy years is a gully. We have never done anything with that, it has always been a 
natural waterway. Forney’s have kept that mowed and cleaned for the last seventy years. I have 
actually taken care of it for the last fifty years. The way it is right now, if the street goes through, 
my father had a business there ‘Forney & Sons’ for thirty-one years. We bought the home place, 
and we restored the home place. The street has never went through because the neighbors 
back then were Ivan Long, my Grandpa, and so forth through the years. Well anyway to make a 
long story short, our property, when the old shop was put in and the access road in front of 
Nick’s shop that was put in for Forney & Son’s Repair. Our tree line is what actually boundaries 
the property between us Forney’s, Grandpa Forney, Ivan Long, and all these folks are gone 
now. If that street goes through, from my understanding, is we are going to lose a forty-foot 
easement that was awarded to my father seventy-some years ago, actually back in 1947 is 
when my folks bought the property. If I lose that easement from the telephone poles, then I will 
no longer have a driveway. That means I will have to move buildings. I am a little bit 
discouraged with this because I have been on that property all my life and I am sixty-two years 
old. To see this change, the wife and I have discussed this, and if we do lose the driveway and 
we do have to move buildings and so forth in order to get to the back of our property then that is 
going to cut our property value in half. So, I am going to have to move buildings that I have 
nowhere to go with. It surprises me and I have been thinking about this since I was notified 
about this, we never done anything with the natural waterways because us seven boys were 
always taught to stay out of the draw because that was just part of the natural waterway of the 
north side of the city. All of this money has got put in this draw here probably nine years ago, 
ten years ago, when they came in and dug it all out and redone it all and that street was never 
vacated then. Or why was it never brought to my attention when I bought the property from my 
father back in 2000 before he passed away, the boundary lines? Everything here has changed 
because if I would have known this, to be honest with you, I would have never bought the home 
place. Because the way it is right now it is going to cut the value of our home in half plus it is 
going to be a very big hindrance for us, my wife and I, who have been there twenty-seven years, 
to move buildings and redo the driveway. If you take away the easement from the Forney’s 
there will be no place for a driveway. We are going to have to put our driveway through our 
yard. So, for me, myself, and my wife, this is a big deal. As far as what happens through the 
draw the only thing that I am going to say here is that I think the hand is in the cookie jar, we 
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need to stay out of there, because it works well. I have seen that water twenty-five feet deep in 
that draw through my years. It works well, it drains the city well. My opinion in as far as putting in 
Oak Street that would be millions and millions and millions of dollars that I don’t think is ever 
going to happen. But my concern is, where this all started was the property was separated with 
a tree line; I have city electrical on it; city cable on it. We did put up a fence on it on the north 
side here five-six years ago. There was no problem getting the permit and nobody ever brought 
up anything to my wife and I, that my father had an easement agreement with Ivan Long and the 
City back then, this had never been known. I talked to my brother out in Boston last night and he 
really couldn’t believe it. My brother is over seventy. He said no way it has been this way all our 
lives. Now all of a sudden, if we put the street through, I lose that easement. So that, not only for 
my neighbor Sypal, that is going to create something for me that is not a good thing. Actually, 
the wife and I have decided that if we lose this easement that we have decided that we are 
going to sell that. We bought the property and we have put two hundred and fifty thousand 
dollars in the property and in the house and all of the sudden it is getting disrupted. The only 
thing my wife and I wanted, or would like to have, or would like the City to have is behind the 
telephone pole that has our meter on it. The only thing we are asking is to let us put up our 
privacy fence because we are considering that to be our retirement home and we just want to 
be left alone. Everyone in this room is more than glad and invited to my home, drive in the back 
and take a look at what we have done in twenty-seven years. There is a lot back there that you 
can’t see from the front. To where we decided last night that if we have to start moving garages; 
buildings; driveways; and electrical; and the city has to start moving electrical and telephone 
poles that have been there for years, how much expense is this going to be? What is it going to 
create? So, Mr. Sypal has built a home across the draw; he is raising a family; he’s started a 
shop there, I think that’s a good thing and it’s our upcoming future. But on the other hand, I am 
looking at it and my wife is looking at it that we are looking for lenience from the city that I don’t 
think it is right that after all these years we are going to lose this easement, we can’t put up a 
fence, we have to move buildings, and we have to move driveways, and we have to move 
electrical. So, it is not a good thing. Do I think the street should be vacated so that it does not go 
through? Yes. Do I think that the street should have been vacated years ago? Yes. Do I think 
the street should have been vacated when Gerhold’s, Castle Construction, Gary Meister, and 
Jerome Meister were hired to go in and dig that all out and redo it, make it deeper so that it 
could handle the water? Why was this not discussed then? Why was the Forney’s not contacted 
then?” 

Planning Commission member Pam Kabourek asked, “Why is it being discussed now?” 

Alternate Planning Commission member Brian Small asked, “What spurred this?” 

Chelsea Sypal responded, “We did.” 

Alternate Planning Commission member Brian Small asked, “Did you discover that there 
was a street there?” 

Nick Sypal answered, “We found out from our survey stuff, from different things over the 
last year. Our potential thing is that we are planning on putting up another building where the 
shop is. It was on that map, it is toward A Street side. So, we got the permit under the 
impression that that street was vacated. We got the permit from the city already. Well then after, 
coming to find out from some of the paperwork that that street was not vacated.” 

Planning Commission member Pam Kabourek asked, “So nobody is wanting to come in 
and have a street built or anything like that?” 

Nick Sypal answered, “No, there is no proposal. That has never been brought up. We 
just don’t want that to happen five years from now. You have a building, Bryon has all his stuff 
that he is adding to his yard, Joey Ossian puts up a shed, Bryon puts a fence up, then we all 
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come under the impression of ‘oh we need to put a street in’ ten years down the road. We don’t 
want all this development of our own stuff on city easement when we’re under the impression 
that the street was vacated.” 

Planning Commission member Jim Vandenberg asked, “Okay, are we maybe talking 
about vacating the north part of the street from Bryon’s south property line north? Or are we 
talking about vacating the whole thing?” 

Nick Sypal answered, “Our proposal was to vacate the whole thing. Correct Bryon?” 

Bryon Forney answered, “Yes” 

Chairman Jim Masek added, “From A Street all the way to C Street.” 

Nick Sypal said, “Yes, because that street as of right now shows that it was not vacated 
from A continuing to C. Through the pictures, through the draw, through the trees, Bryon’s yard. 
We just don’t want all this development down the road of our own and then the City or some 
kind of development company or engineering company comes in and says that they are 
planning on putting a street through or that you guys are thinking about putting a street through 
now. We just don’t want that to happen.” 

Planning Commission member Keith Marvin said, “There is a street from A to B going 
north to south.” 

Nick Sypal said, “That is a glorified alley.” 

Bryon Forney said, “That is the access road that was put in for my father that was put in 
when he ran the truck shop years and years ago so that we could get semi’s in and out. What 
that was, when that was brought in, the city actually gave us the culvert, Dick Grubaugh, my 
father, all of them came in and put the culvert in on a Saturday afternoon. The deal then was 
that if we rocked it, we maintained it, we plowed it, we took care of it we could have that access 
road. That is how and why that access road got put in there was to get to my father’s back 
shop.” 

Planning Commission member Keith Marvin said, “It’s sitting on the right-of-way.”  

Bryon Forney said, “Yes.” 

Nick Sypal said, “To clarify, this one more time because I know you asked. There is no 
talk, there was no talk by anybody about a potential street going through. There is no push for 
that. Nobody’s talked about that. It’s the opposite of that, we don’t want that to happen in the 
future.” 

Planning Commission member Jim Vandenberg asked, “Okay, my question is, Bryon, if 
they vacate that the whole thing A to C, do you have a problem with getting to your property off 
from A Street there?” 

Bryon Forney responded, “From A Street to my property, no, because I have B Street. 
The access road he has kept it open so that we both can still use it and he uses it for his shop.” 

Planning Commission member Jim Vandenberg asked, “So what happens if the city 
vacates that? The property is what, divided?” 

Planning Commission member Keith Marvin added, “Anything not under vacation, my 
understanding of a vacation is that each property owner can take the centerline of that road and 
each property owner on each side of that gets half of that land.” 
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Nick Sypal said, “We talked to Brian Foral, County Surveyor, about two-three weeks ago 
and that is what he kind of made it sound like, too. He said in Brainard they have had that 
happen numerous times and that is usually the potential ending.”  

Planning Commission member Keith Marvin said, “Bryon, what you would get if you went 
from B to C, you would gain forty feet to the west side of your property.” 

Bryon Forney said, “I would actually have back that forty feet that our driveway and our 
buildings were put there years ago. If I lose that forty feet that would put my driveway up against 
our home.” 

Planning Commission member Keith Marvin said, “If the city vacates a street, half goes 
to the property owner on each side of the centerline. You would gain forty feet.” 

Bryon Forney added, “I would gain that forty feet back. To where it is now if I lose this 
forty feet, I had Brian Foral down surveying the other day and that is when all of this was 
brought to my attention. He was telling me where the property line used to be years ago, and it 
floored me. I said, ‘it’s in the middle of my front garage.’ We just put all new cables in, 
underground gas line. Not only would it hinder my wife and I if we lose that forty feet, it would 
pretty much tear our property apart because our property was never constructed without that 
forty feet that is the way it was constructed before and that is the way it has always been. To 
where, yes, Nick would gain forty feet and I would gain forty feet.” 

Planning Commission member Keith Marvin added, “And anyone south of you would 
gain forty feet to their property line.” 

Alternate Planning Commission member Brian Small asked, “Is there any utility 
easements in this?” 

Bryon Forney responded, “We have the poles, the light poles, our meters on the poles, 
we have overhead wiring running from the pole to C Street because all the wiring at our house 
and cables are all underground, we had that put underground seven years ago when we 
remodeled the house.” 

Alternate Planning Commission member Brian Small asked, “In the eighty feet of this 
tree that there is water, sewer….” 

Bryon Forney said, “Oh, everything. Yes, there is everything there. All of that will have to 
be moved.” 

Planning Commission member Keith Marvin said, “No, we would have to have an 
easement done for utilities.” 

Alternate Planning Commission member Brian Small added, “You would have a utility 
easement there, which would mean you couldn’t build on that.” 

Nick Sypal asked, “I was going to say, Bryon, your utility easement is through there, 
correct? Your electric, your cable, and your gas are through there. We have had a locate done 
through that ditch down there before.” 

Planning Commission member Keith Marvin said, “I want to ask David a question real 
quick. David, it would be my thinking, since right now there would be utilities probably in that 
right-of-way that’s never been vacated, we probably can’t vacate that without having a 
subdivision being done and easements put on those areas to cover those utilities.” 

David Levy introduced himself and answered, “Yeah, you’re right. What you said before 
about the property, if you vacated it half of it would go to the adjacent owners on the east and 
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west but once that becomes private property the city and utility companies, whoever’s pipes or 
wires are there would need easements before you could vacate it and transfer it to the adjacent 
owners. The other thing just as I have been listening here and looking at the GIS, you will want 
to make sure that you aren’t going to landlock any parcel, and I don’t think you are as best I can 
tell, but that is something that you would want to make sure. And then, I don’t know what David 
City’s practice has been, but in most cities, this is a strip of property eighty feet wide that 
currently belongs to the City and thus to the public. So then typically the City would charge 
these owners something for the additional forty feet of property that they are going to gain 
because what you are doing if you vacate this is taking that eighty-foot strip of property and 
transferring forty feet on either side to the adjacent owners. I don’t know what the feeling of the 
commission is in doing this one way or another, it is a policy matter that really is up to all of you, 
but it is more complicated than just vacating it. And there is typically a monetary transfer or 
requirement that goes along with all of that. So yeah, you need to get public works involved and 
get this all surveyed and get the utility companies involved if they are other than the city. There 
is some work to do in terms of, Keith, you said, creating a subdivision. You could do a minor plat 
or administrative plat, but you would have to do some kind of plat.” 

Planning Commission member Keith Marvin said, “Yes, that is the way you would have 
to create the easement is through a subdivision. Typically, I think, we have a council member in 
here, but I think historically the city has just kind of if it vacates it just has deeded that area over 
and they just make up their revenue off the additional property taxes that are accumulated over 
the years.” 

City Council Member Pat Meysenburg introduced himself and said, “That is what we did 
on 11th Street.” 

Planning Commission member Keith Marvin said, “With that said, I didn’t know that you 
had your utilities through there Bryon, utilities will need to be protected. So, you are going to 
gain forty feet but we have to protect where the utilities are in that right-of-way that is there right 
now. My opinion is, and David backed up, is that instead of vacating this at this point in time, a 
subdivision needs to be generated that would show where those easements would be and how 
that land would be vacated. The City by acting on us recommending to the City Council and 
them approving it would then vacate it. That would show up on the subdivision plat but that 
would also create utility easements to protect your utilities that would run through there, which 
would mean nobody could relocate them.” 

Nick Sypal said, “I was just going to add to that. I believe that. And this is just for your 
understanding too, I am almost sure that Bryon’s utilities actually cross through Joey Ossian’s 
yard, the pole line comes through and stops, I believe, at the northwest corner of your fence. It 
would actually be more on Joey Ossian, just for you guys to understand that. It’s more to the 
north of Bryon’s property, just to include that, just so that you have an understanding on that.” 

Planning Commission member Keith Marvin said, “Regardless, we would have to protect 
those utilities. My feeling, Nick, is that this is something that you are looking to do it would 
become your responsibility to probably generate that subdivision.” 

Nick Sypal said, “Ok. I don’t know that process or procedures or whatever.” 

Planning Commission member Keith Marvin said, “Well, Gary can work you through it 
and the City. The issue becomes creating a utility easement, that is what I am not sure about.” 

Nick Sypal said, “I understand that completely. Whatever needs to be done.” 

David Levy said, “I gather that some of the adjacent property owners are in the room, but 
maybe not all of them. And I am sure the notice of this item went out to the adjacent property 
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owners, but for example, you have got a property west of this right-of-way that goes from north 
to south the entire length.” 

Planning Commission member Keith Marvin said, “That is the applicant that owns it.” 

David Levy continued, “Ok, good. I just want to make sure that everybody that is going to 
be directly affected by this and literally have their property boundaries changed to be aware and 
onboard.” 

Planning Commission member Keith Marvin said, “That is another reason to do this as a 
subdivision because by doing the subdivision, as David said, you’re going to adjust all those 
property boundaries to the centerline of Oak Street.” 

Nick Sypal said, “Okay.” 

David Levy said, “Yeah, you are going to replat five properties.” 

Planning Commission member Keith Marvin said, “That creates a new legal description 
for everybody’s property.” 

Nick Sypal said, “Oh, sure. I see. That makes sense.” 

Alternate Planning Commission member Brian Small said, “Pretty much change some 
setback for the utilities.” 

David Levy said, “One other thing, it looks like the access to the building on the south 
end of the applicant’s property is currently on the east side of the eighty feet adjacent to Mark 
Polacek, so you will want to think about that and come up with a private reciprocal easement 
between the two of you or in theory you would have to move your access off of A Street over to 
the west side of that because right now it looks like where you drive in off of A Street is on the 
east half of eighty feet which is fine because it is public right-of-way but once it becomes private 
and Polacek owns that eastern forty-feet you would be driving across their property so you 
would want to work that out with them.” 

Nick Sypal said, “To add to that, I don’t know if there is a conditional thing that you can 
add to that vacancy if that happens but may be an agreement of some kind between Bryon, us, 
and Polacek’s, everybody involved in that driveway, it is more or less a glorified alley. It’s a nice 
road but I don’t know if that is a possibility. It’s rock from the center of that gravel road to the 
front of my shop. That will never change because we use it for access, Bryon and Mary use it 
for access, and Polacek’s use it all the time. I don’t know if there is some kind of condition you 
can add to that to where we wouldn’t actually, where if the Polacek’s owned to the center and 
we owned to the center potentially, we wouldn’t close that road. There is no reason to close that 
road.” 

Planning Commission member Jim Vandenberg asked, “Would it be possible, listening 
to this conversation, to vacate from the south side of Bryon’s property north and leave that south 
strip so you wouldn’t have this issue? So, you could use it and you can use it and the driveway 
remain in the same location?” 

Nick Sypal responded, “I would agree Jim, the only thing is with the other setback for the 
easement, it’s set at eighty-foot right now.” 

Planning Commission member Jim Vandenberg said, “Well, you mean on your new 
construction.” 

Nick Sypal continued, “Yes, it would be on the new construction granted we talked to 
Tami the other day and we got the permit to do the potential building six months ago and started 
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dirt work already under the impression that the street was vacated. Now, she told us that it was 
an error on the city and we can continue to build when we decide to get it built this year. That is 
one thing, that the setback would actually be pushing into that new building. Is there any way 
that you could narrow that easement down to where it wouldn’t be encroaching on that new 
building?” 

Planning Commission member Keith Marvin responded, “Well, I guess my question for 
David was because you were talking, Nick, about easements for access and everything, if they 
wanted to attach all those easements to this subdivision plat they could do so and my thought 
process is, the good news would be for all property owners would be the only way to get rid of 
them would be to replat it which then would take City Council action to replat that whole area to 
get rid of an easement.” 

David Levy responded, “Yeah, you could do it either way. I mean what I think you want 
to do for sure is do a set of private reciprocal easements between the property owners if you are 
going to do this. You are right, Keith, that could all become part of the plat and that would 
require City Council action. If it were just a private easement you would still need the permission 
of all the adjacent owners to modify it. So, either one works, but since you are going to a replat 
anyway you could put all that on the plat. The city is taking on a little bit of a private matter but it 
is kind of private and public so I wouldn’t have any heartburn over doing those reciprocal 
easements on the plat. I think the idea of only vacating the north two-thirds of that is interesting 
but from the city’s standpoint, you are left with something that really is not useful. In theory, you 
would have to maintain it. I think the better thing is to just deal with all of it and vacate the whole 
thing if that is what you want to do. On the plat, Keith, as you said, deal with the reciprocal 
access between the adjacent properties.” 

Planning Commission member Keith Marvin said, “Okay. Do the private easement for 
access for all of you and then attach that to the subdivision plat, and then what it does, in order 
to make any of those easements go away, you have to replat the area to make the easement go 
away would require city action so everybody is protected. No matter what you do, both parties 
are supposed to be able to do it. Have to sign off to eliminate an easement.” 

Nick Sypal said, “Whatever is the simplest route is.” 

Planning Commission member Keith Marvin said, “I honestly think you need to replat this 
area because you will need to re-describe all of the lots that are there because you are going to 
gain forty feet on either side and then we also need to know where that easement is going to be 
for the utilities. The utility side is protected as well. And we need to also probably make sure 
with Polacek, that make sure that’s all going to work out as well.” 

David Levy said, “You are going to replat five lots plus this right-of-way.” 

Planning Commission member Keith Marvin said, “Since you both have used Brian 
Floral, he has all kinds of data already and he has already done a lot of the fieldwork for the 
both of you.” 

Nick Sypal said, “That would be pretty simple, with all the information that he has.” 

David Levy said, “My recommendation if the applicants are okay with this, is that the 
Commission table this. The applicants own their application so they can call Tami on Monday 
(Tuesday) and withdraw their application, that will take it off the Commission’s agenda going 
forward and then they start fresh with an application for a replat.”  
 

Planning Commission member Keith Marvin made a motion to table the application and 
have Nick Sypal start with the Application of Subdivision Plat. Jim Masek seconded the motion. 
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The motion was tabled. Greg Aschoff: Absent, Pam Kabourek: Yea, Keith Marvin: Yea, Jim 
Masek: Yea, Jim Vandenberg: Yea, Brian Small: Yea. Yea: 5, Nay: 0, Absent: 1.  
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 There being no further business to come before the Planning Commission, Planning 
Commission member Keith Marvin made a motion to adjourn. Chairman Jim Masek declared 
the meeting adjourned at 8:49 a.m. 
 
Minutes by Lori Matchett, Deputy City Clerk 


